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This is a suit to enforce the provision in a wll which
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forbade contest upon penalty of forfeiture. The trial court
declared a forfeiture; the Court of Appeals remanded the case for
further proof. This Court finds that the trial court erred and
hol ds that the circunstances found by the trial court do not
justify a forfeiture under Tennessee |law. The suit is accordingly

di sm ssed.

In 1981, the testator, Al ston Wnningham and his wfe,
Reba W nni ngham executed nutual reciprocal wills, in which they
naned their two children, the plaintiff, WIliam A W nni ngham and
t he defendant, Tammy K. Wnni ngham as substantially equal
beneficiaries under the survivor’s will. Reba Wnninghamdied in
1986 and her will was probated. Thereafter, Al ston W nni nhgham
executed a newwill, in which the portion of the estate devised to
Tamry K. W nni ngham was reduced substantially to the benefit of
Wl liam A Wnni ngham and his daughter. This will was executed on
March 12, 1992, and the testator, who was termnally ill at the
time, died four nonths later. The wll contains the follow ng

provi si on:

| f any beneficiary hereunder shall contest the
probate or validity of this will or any

provi sion thereof, or shall institute or join
in any proceeding to contest the validity of
this will or to prevent any provision thereof

frombeing carried out in accordance with its
term (regardl ess of whether such proceedi ngs
are instituted in good faith and with probable
cause), then all benefits provided for such
beneficiary are revoked and such benefits shal
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pass to the residuary beneficiaries of this
will . . . . Each benefit conferred hereinis
made on the condition precedent that the
beneficiary shall accept and agree to all of
the provisions of this will and the provisions
of this Article are an essential part of each
and every benefit.

The case before the Court is the third suit filed in
connection with the testator’s estate. The first suit was filed by
Wl liam A Cunni ngham as executor. |In that suit, he sought the
correction of several errors in the will regarding the
identification of the testator’s property. As an exanple of the
errors in the wll corrected in that case, one devised tract of
| and was identified as being the property conveyed by deed recorded
i n Deed Book 80, page 136 and Deed Book 71, page 459, while the

tract intended was that described in Deed Book 307, page 398.

Tamry K. W nni ngham di scussed with an attorney the
advisability of filing a suit to contest the will. The attorney
advised that, in his opinion, there were no grounds on which the
will could be successfully contested. However, the attorney told
Ms. Wnni nghamthat her father’s 1981 will could not be revoked
after her nother’s death. Relying upon this advice, M. Wnningham
aut hori zed the attorney to file suit to have the 1981 will decl ared
to be the testator’s last will and testanent. The conpl aint
charged, “Decedent did not have the right to dispose of all of the
above property, in that he had nmade a joint and nmutual will with
his wife, Reba Wnningham on February 13, 1981.” The suit did not

all ege that the testator was inconpetent to make a will in 1992, or
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that he was unduly influenced in making the will, or that the wl]l

was not properly executed.

A short tine after the suit was filed, Ms. Wnninghani s
attorney advi sed her that he had been m staken regarding the |aw,
and he recommended that the suit be dism ssed i mediately. The
attorney’s original advice to file the suit was based upon his
understanding of the state of the law prior to the enactnent of
Tenn. Code Ann. § 32-3-107' in 1978, sone 15 years earlier. Prior
to the enactnent of that statute, the execution of reciprocal wlls
by a husband and wi fe raised the presunption that the wills had

been executed pursuant to an agreenent.

“Where . . . the wills are identical in
| anguage, wi tnessed by the sane persons, at the
sane tinme and place, and the contracting
parties are husband and wife, it is wll nigh
concl usive that such wills were executed in
accordance with their nutual contract to
di spose of their property in this manner.”

0 L O O A Y O B O SO O O i1y, --(a) A contract to

make a will or devise, or not to revoke a will or
devise, or to die intestate can be established only
by:

(1) Provisions of a will stating materia

provi sions of the contract;

(2) An express reference in a will to a contract
and extrinsic evidence proving the terms of the
contract; or

(3) Awriting signed by the decedent evidencing the
contract.

(b) The execution of a joint will or mutual wills does
not create a presunmption of a contract to nmake a will,

or to refrain fromrevoking a will.

Tenn. Code Ann. § 32-3-107 (1984).
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In Re Estate of Bright, 482 S.W2d 555, 556 (Tenn. 1972), cert.

deni ed, 409 U.S. 915 (1972) (quoting Church of Christ Hone for

Aged, Inc. v. Nashville Trust Co., 184 Tenn. 629, 202 S.W2d 178

(1947)). The record shows that Ms. Wnni nghanis counsel, prior to
advising her to file the suit, nmade no investigation regarding the
status of the |aw on that point and becane aware of the statute
whi |l e di scussing another case with an attorney. The suit was

di sm ssed approximately three weeks after it was fil ed.

The instant suit, an action to enforce the forfeiture
provision in the will, was also filed by WIlliam A Wnningham In
this case, he asserts his interest as a residuary beneficiary under
the will. The trial court found the suit was filed in good faith
but w thout probable cause and declared that the forfeiture
provi sion should be enforced. The Court of Appeals, in a divided
opi nion, held that the good faith reliance upon the advice of
counsel may establish probable cause for initiating a will contest
provi ded the advice follows full and fair disclosure of al
material facts. The Court of Appeals renmanded the case for proof
regardi ng the sufficiency of the disclosure. The dissenting judge
woul d enforce the clearly stated intent of the testator and affirm

the trial court’s declaration of a forfeiture.

The general issue presented is the extent to which a

forfeiture provision conditioned upon a contest of the will or any
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provision therein is enforceable. The prohibition in this case
goes beyond a contest of the due execution of the will and includes
any contest of the validity or inplenentation of any provision in
the will. “Each benefit conferred herein is nmade on the condition
precedent that the beneficiary shall accept and agree to all of the
provisions of this will . . . .” The prohibition extends to
proceedi ngs “instituted in good faith and with probabl e cause.”

The forfeiture provision of the will is unanbiguous and

unequi vocal . The intent expressed in the forfeiture provision is
clear. Under the law, that intent is of paranobunt inportance.

“The cardinal rule for interpreting and construing a last will and
testanment is the ascertainnment of the intent of the testator. That
intent, when known, will be given effect unless prohibited by sone

rule of law or public policy.” 1n Re Walker, 849 S.W2d 766, 768

(Tenn. 1993); Cowden v. Sovran Bank/Central South, 816 S.W2d 741,

744 (Tenn. 1991). So, the clear intent of the testator will govern
unless it is “prohibited by some rule of law or public policy.”
1 d.

The plaintiff points to other jurisdictions which hold
that forfeiture clauses shall be enforced w thout exception and
represented in oral argunent that the majority of jurisdictions

follow that rule. See Comrerce Trust Co. V. Wed, 318 S.W2d 289,

301-302 (Mo. 1958); In re Howard’'s Estate, 155 P.2d 841, 842 (Cal.

Dist. C. App. 1945). Though perhaps historically correct, it is
guestionabl e whether the majority of jurisdictions still enforce

forfeitures where the contest is brought in good faith and with
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probabl e cause. One Court has stated that “a majority of
jurisdictions have declined to enforce in terrorem cl auses where

chal l enges to testanentary instrunents are brought in good faith

and with probable cause.” See Haynes v. First Nat'|l State Bk of
N.J., 432 A 2d 890, 903-904 (N.J. 1981) (and cases cited therein).
That Court notes that New Jersey, along with fourteen other states,
has adopted the Uni form Probate Code 8§ 3-905, 8I1 U L.A 272

(1998) which provides, “A provisionin a wll purporting to
penal i ze any interested person for contesting the will or
instituting other proceedings relating to the estate is
unenforceabl e if probable cause exists for instituting

proceedi ngs.” ee al so Restatenent (Second) of Property, Donative

Transfers 8 9.1 (1983) (forfeiture clause valid “unless there was
probabl e cause for making the contest or attack”); Annotation,

Validity and Enforceability of Provision of WII or Trust

| nstrunent for Forfeiture or Reduction of Share of Contesting

Beneficiary, 23 A L.R 4th 369, 376-81 (1983). The conclusion is,

that the jurisdictions are splitas to the enforceability of a
forfeiture clause in the face of probable cause for contesting the
will, but there is strong support for an exception for good faith
and probabl e cause. See Caudia G Catal ano, Annotation, Wat

Constitutes Contest or Attenpt to Defeat WII Wthin Provision

Thereof Forfeiting Share of Contesting Beneficiary, 3 A L.R 5th,

590 (1992).

This Court has recognized that a forfeiture provision in

awll is not void as against public policy. Tate v. Canp, 147
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Tenn. 137, 149, 245 S.W 839, 842 (1922); Thonpson v. Gaut, 82
Tenn. 310, 314 (1884). However, it has been the rule since Tate v.
Canp, that a forfeiture provision will not be enforced where a
contest is pursued “in good faith and upon probable cause.” After
consi dering decisions fromother jurisdictions, the Court in Tate

v. Canp approved the following from South Norwal k Trust Co. v. St.

John, 92 Conn. 168, 101 A 961, 963 (1917), “‘Were the contest has
not been nmade in good faith, and upon probabl e cause and reasonabl e
justification, the forfeiture should be given full operative
effect. Were the contrary appears, the | egatee ought not to

forfeit his legacy.’” Tate v. Canp, 147 Tenn. at 155-56, 245 S.W

at 844. In Tate v. Canp, the will provided:

[I]f any person or persons to whom | have
herei n made bequests shall enter any contest of
this will, upon any ground what soever, such
person or persons shall forfeit and | ose the
provi sion made for them and what they woul d
have taken shall fall back to ny estate and
pass under the residuary clause of this wll.

Id. at 140, 245 S.W at 839. The will in that case was contested
by the sole surviving son of the testator on several grounds,

I ncl udi ng undue influence by the testator’s niece and great nephew,
who had lived with the testator for the seven years prior to his
death and who were the nmajor beneficiaries under the later wll.
The suit also charged that the testator was not nentally conpetent
at the time the will was executed, and, further, that in
consideration of his working for his father’s conpany for the | ast

20 years for a nomnal salary, he was “by agreenent to heir
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the whole of his [father’s] property.” 1d. at 144, 245 S.W at
841. In a wll executed two years earlier, the testator had given
all of his substantial estate to his son except total bequests of
$25,000 to the niece and great nephew and $5,000 to charity.

Wil e the case was pending, the parties reached a settlenent in
which a large portion of the estate was transferred fromthe niece
and great nephew to the son. The contest proceedi ng was di sm ssed.
The executor then filed the petition to deternine if the son had

forfeited his interest under the will.

The Court in Tate v. Canp rejected the line of cases

supporting the forfeiture rule without admtting any exceptions,
finding that the reasoning in cases that nake an exception
“announces a nore equitable and just rule, and one that neets with

our approval.” 1d. at 149, 245 S.W at 842.

“The better rule, however, seens to us to be
that the penalty of forfeiture of the gift or
devi se ought not to be inposed when it clearly
appears that the contest to have the will set
aside was justified under the circunstances,
and was not a mere vexatious act of a

di sappointed child or next of kin. A different
rule - an unbending one - that in no case shal
an unsuccessful contestant of a will escape the
penalty of forfeiture of the interest given
him would sonetinmes not only work manifest
injustice, but acconplish results that no
rational testator would ever contenplate.”

ld. at 151-52, 245 S.W at 843 (quoting In re Friend, 209 Pa. 442,

58 A 853, 854 (1904)). The Court supported its decision with the

fol | ow ng:
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“The exception that a contest for which
there is a reasonable ground will not work a
forfeiture, stands upon better ground. It is
quite likely true that the authorities of
greater nunber refuse to accept this exception,
but we think it has behind it the better
reason. It rests upon a sound public policy.
The | aw prescri bes who may make a will and how
it shall be made; that it nust be executed in a
named node, by a person having testanentary
capacity and acting freely, and not under undue
influence. . . . Courts cannot know whether a
will, good on its face, was made in conformty
to statutory requirenments, whether the testator
was of sound m nd, and whether the will was the
product of undue influence, unless these
matters are presented in court ”

ld. at 154-55, 245 S.W at 844 (quoting South Norwal k Trust Co. V.

St. John, 101 A at 963.

In this state, a testator cannot elimnate the good faith
and reasonabl e justification exception even by specific | anguage.

As stated in Tate v. Canp, “‘Courts exist to ascertain the truth

and to apply the law to it in any given situation; and a right of
devol uti on which enables a testator to shut the door of truth and

prevent the observance of the law, is a m staken public policy.

| d.

In the case before the Court, the record supports the
trial court’s finding that the suit was filed by Ms. Wnni nghamin
good faith. The previous will had divided the property equally

between the plaintiff and the defendant. The defendant testified

-10-
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that she believed that her father |acked nental capacity at the
time he wote the later will. The 1992 will, which decreases her
share in the estate, was witten just nonths before the testator’s
death from cancer and while he was receiving debilitating nmedica
treatnment. Furthernore, there were significant errors in the wll
regardi ng the property owned by the testator. Additionally, there
was the | egal theory, though outdated, for invalidating the

ef fectiveness of the 1992 will. As soon as the attorney advised
t he defendant of his error, the petition was withdrawn. The
plaintiff presented no evidence of bad faith. Filing the suit was

not “a nere vexatious act” but was based on honest conviction.

The remaining i ssue is whether there was probabl e cause
or reasonable justification to file the suit. The trial court held
that “a lawsuit based on a mstake of lawis a |lawsuit w thout
probabl e cause” and the “client is bound by his agent,” the
attorney. The Court of Appeals did not accept that concl usion.

The defendant insists that reliance upon her | awer’s advice
satisfies the second requirenment for exenption fromforfeiture.
The plaintiff insists the |awer’s erroneous advice is not

sufficient to justify the contest.

As indicated above, the Court in Tate v. Canp, found that

a contest will not work a forfeiture where there is, in addition to
good faith, probable cause and reasonabl e grounds for instituting

the suit. In Wolard v. Ferrell, 169 S.W2d 134 (Tenn. App. 1942),

the Court of Appeals applied reasoning fromnmalicious prosecution

-11-
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law to anal yze the issue of probable cause to contest a will with a
forfeiture clause. That court quoted froma treatise on nalicious

prosecution, stating,

[T]he law as to reasonabl e or probable
cause is defined to be such a state of facts in
the m nd of the prosecutor as would | ead a
person of ordinary caution and prudence to
bel i eve, or entertain an honest or strong
suspicion, that the person is guilty. It does
not depend on the actual state of the case in
poi nt of fact, but upon the honest and
reasonabl e belief of the party commencing the
prosecution. . . . The question of probable
cause applies to the nature of the suit, and
the point of inquiry is whether the defendant
had probabl e cause to maintain the particul ar
suit upon the existing facts known to him

Id. at 137. More recently, this Court has defined the existence of
probabl e cause in the context of a malicious prosecution suit as
bei ng i ndependent of the subjective nental state of the prosecutor,
requiring “only the existence of such facts and circunstances
sufficient to excite in a reasonable mnd the belief that the

accused is guilty of the crime charged.” Roberts v. Federal

Express Corp., 842 S.W2d 246, 248 (Tenn. 1992).

Even though this requirenent for exenption from
forfeiture is usually discussed in the | anguage of “probable cause”
with reliance on malicious prosecution decisions, “reasonable
ground” or “reasonable justification” is the nore appropriate
characterization of the standard to be applied. Wile the advice

of counsel may constitute probable cause in cases of nalicious

-12-
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prosecution,? it will not defeat a forfeiture unless the suit to
contest the will was reasonably justified under all of the

circunstances. As stated in In Re Friend' s Estate, 209 Pa. 442, 58

A. 853, 857 (1903), “. . . if the nmere advice of counsel can be
regarded as probable cause for instituting proceedings to contest a
will, there would be none w thout cause, and in every instance such
a [forfeiture] clause as the testatrix inserted in hers would be
nugatory.” The essential point is that the contestant nust show
that under all the circunstances the contest was reasonably

justified.

Al t hough there are significant circunstances to the
contrary, the Court finds that, on bal ance, there was reasonabl e
justification for Ms. Wnninghanis decision to file the suit, the
pur pose of which was to establish the testator’s 1981 will as his
last will and testanment. Many of the facts which show t hat
Ms. Wnni ngham acted in good faith al so denpnstrate that there was
reasonabl e justification for the action taken. M. Wnninghamfelt
that she was entitled to an inheritance equal to that of her
brot her as provided in her parents’ reciprocal wills witten while
both parents were living. She also could reasonably believe, as
she testified, that her father’s faculties had becone inpaired by
di sease and treatnent when the 1992 will was executed.
Nevert hel ess, when advi sed there was no basis on which the 1992
wi |l could be successfully contested, she discontinued any plans or

efforts to attack the later will.

2Cooper v. Flem ng, 114 Tenn. 40, 84 S.W 801, 802 (1904).

-13-
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The initiative to enforce the provisions of her father’s
1981 will with | egal proceedings was taken by her counsel, whose
| egal knowl edge she apparently had no reason to question. Based on
counsel’s statenent, the |aw woul d gi ve her what she thought was
her just and fair due. Had the |law been in 1992 what it was prior
to 1978, there would have been no reason not to file suit. Under
t hese circunstances, justice does not require that Ms. W nni ngham

bear full responsibility for her |awer’s perfornmance.

Also relevant to this issue is the nature of the suit and
its duration. The nature of the suit filed is not free from
anbiguity. The conplaint is styled “Conplaint to Attest WII” and
states that it is filed “pursuant to Tenn. Code Ann. 8§ 32-4-101 to
contest that certain will of Al ston Wnningham dated March 12,
1992.” The conplaint prays that “the matter be certified to the

circuit court for a trial on the issue of devisavit vel non.”

However, allegations in the conplaint suggest that it is not a wll
contest but a suit for specific performance of a contract between
M. and Ms. Wnninghamto nake nmutual wills. The conplaint
states, “Decedent did not have the right to dispose of all of the
above property, in that he had made a joint and nmutual will with
his wife, Reba Wnningham on February 13, 1981.” O course, a
suit for specific performance is not a will contest and woul d be

filed in chancery court. Church of Christ Honme for Aged v.

Nashville Trust Co., 184 Tenn. 629, 202 S.W2d 178 (1947). Though

the point is not nade on behalf of Ms. Wnningham there is

authority that a suit to enforce a contract to make nutual wills is

-14-
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not a contest that will precipitate a forfeiture. See 3 A.L.R 5th
at 702. There also is authority, though not asserted, that because
the conplaint was dism ssed without any further proceedings, it did

not constitute a contest. See e.d. Drennen v. Heard, 198 F. 414,

429-30 (N.D. Ga.), aff’'d, 211 F. 335 (5th Gr. 1914); Mutter of

Estate of Stiehler, 506 N Y.S. 2d 845, 847-48 (Sur. C. 1986); In

Re Cronin's WII, 257 N Y.S. 496, 509 (Sur. C.), aff’'d, 261 N Y.S.

936 (App. Div. 1932); Ayers v. Ayers, 279 S.W 647, 649 (Ky. C

App. 1926); 3 AAL.R 5th at 629-30. It also could be argued that
the plaintiff, by filing suit to correct errors in the will,
instituted a proceeding, “to prevent any provision thereof from
being carried out in accordance with its terni and, thereby,
forfeited his interest in the estate also, if the forfeiture
provi si on should be given the technical construction insisted upon
by the plaintiff. |In any event, the suit cane to naught. It was
di sm ssed wi thout expense or prejudice to the adm nistration of the

estate or any beneficiary.

The suit, accordingly, is dismssed. This case is

remanded to the trial court for the enforcenent of the judgnment and

t he assessnent of costs.

Costs are taxed to Wlliam A W nni ngham

Lyl e Reid, Special Justice
Concur:

Anderson, C. J., Drowota, Birch,

-15-
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and Hol der,

JJ.
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